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 1.  TIME:  9:00   CASE#: MSC15-02056 
CASE NAME: TRADIN ORGANICS VS. DOVE DISTRIBUTORS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TRADIN ORGANICS USA LLC 
* TENTATIVE RULING: * 
 
 Plaintiff Tradin Organics USA LLC’s motion for summary judgment is denied.  As an 
initial matter, the court notes that there are two claims in the Complaint:  breach of contract and 
breach of the covenant of good faith and fair dealing.  Plaintiff’s motion is made as to only the 
first cause of action, breach of contract, so the motion is technically one for summary 
adjudication only and summary judgment is inappropriate.  However, in this instance, summary 
judgment on the breach of contract claim, were it to be granted, would effectively dismiss the 
breach of good faith and fair dealing claim.  Hence, the court will consider the motion.  

 As to the breach of contract claim, Plaintiff must establish (1) a contract; (2) Plaintiff’s 
performance or excuse for nonperformance; (3) Defendant’s breach, and (4) damage to the 
Plaintiff therefrom.  See Jade Fashion & Co. v. Harkham Industries, Inc. (2014) 229 Cal.App.4th 
635, 645; Wall Street Network, Ltd. v. N.Y. Times Co. (2008) 164 Cal.App.4th 1171, 1178.  
There are triable issues of material fact as to elements one and two.   

WHETHER THERE WAS A CONTRACT AND WHAT WERE ITS ORAL TERMS 

 Plaintiff is Tradin Organics USA LLC, yet the contract identifies the contracting party as 

Tradin Organics USA, Inc., in three locations.  Of course, only the contracting party can enforce 

a breach of the contract.   

 There could be a number of explanations for this, but the only one offered by Plaintiff is a 

declaration from the Assistant General Counsel of an “affiliated” company, SunOpta, Inc., Shelly 

Becker (“Becker”).  (See Becker Decl., paragraph 2.)  The Becker declaration, however, is 

substantively and technically defective, and therefore does not even satisfy the moving party’s 

initial burden of producing evidence on any material fact.  First, it does not establish the 

competence of the witness to testify as to the matters stated therein.  The boiler-plate statement 

that the declarant is competent is not sufficient.  The declaration must set forth facts establishing 

the competence of the witness.  (Osmond v. EWAP, Inc. (1984) 153 Cal.App.3d 842, 851.)  It 

does not explain Ms. Becker’s relation to Tradin or what role, if any, she played in changing the 

corporate form of Tradin from a corporation to a limited liability company.  Moreover, the 

declaration does not state that it is made under penalty of perjury, and therefore cannot be 

considered.  (Code of Civil Procedure, § 2015.6.) (Indeed, since the declaration was made 

outside the State of California, it must state that it is made under penalty of perjury under the 

laws of the State of California.  (Id.)  Failure to comply with these requirements mandates that 

the declaration not be considered.  (Kulshrestha v. First Union Commercial Corp. (2004) 33 

Cal.4th 601, 611-612; Viaview, Inc. v. Retzlaff (2016) 1 Cal.App.5th 198, 217.) 

 In Reply, Tradin argues that it presented “unrebutted evidence” that the references to 
“Inc.” were a typographical error.  See Reply, page 4, lines 7-8. Since the Becker Declaration 
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cannot be considered, the only such evidence is the face of the document itself, which identifies 
the LLC only in the letterhead, and is therefore, at the very least, ambiguous.  

 It may be that the contract was assigned or transferred from the “Inc.” to the “LLC,” but 
as Dove points out, there is no evidence in the record to this effect.  It also may be that the 
understanding of the parties, or their subsequent conduct, sufficiently establishes that the 
contract was with the LLC, but the evidence before the Court on this motion fails to do so.  Thus, 
there is a question of whether an enforceable contract exists.   

 Similarly, what the terms of the Sales Contract were, if one existed, is a material factual 
question.  Tradin points to the Sales Contract alone.  The Sales Contract provided for the 
“period of delivery” to be “spread shipment” over 12 months evenly from January 2014 through 
December 2014.  The “terms of delivery” were that the chia seeds would be delivered to a “free 
carrier,” Dreisbach Enterprises, in Richmond California.  The “terms of payment” were that Dove 
would pay for the seeds within 30 days after the date of invoice.  Under the contract, Tradin 
would sell Dove 87,875 pounds of organic chia seeds at a price of $4.50 per pound.  See 
Perrelli Decl., paragraphs 4, 5, 6, 7. 

 Dove contends that there was also an oral agreement between it and Tradin.  Robert 
Medina (“Medina”), a partner and officer of Dove and the person who negotiated the alleged 
“contract” with Tradin and its representative, Hendrix Rabbie (“Rabbie”) explained:  “The 
delivery terms that were agreed upon with Hendriz Rabbie are that Tradin Organics would 
deliver 25 lb bags directly to Richmond free of charge that Tradin Organics would deliver 25 lb 
bags directly to Richmond free of charge.  The delivery terms included the understanding that 
the purchase orders will be placed and product would be made available within 24 hours of that 
purchase order placement.” See Medina Decl., paragraphs 3, 4.     

 Indeed, Medina testified that the parties understood that the period of delivery for 12 
months of even, spread shipment was predicated on the chia seed product being made 
available to Dove within 24 hours of a purchase order to fill Whole Food chia bins.  See Medina 
Decl., paragraphs 3, 5.  Dove had an exclusive, oral agreement with Whole Foods to be their 
only distributor of chia seeds for all of their stores in the Bay Area on the condition that Dove 
kept their chia seed bins from running dry.  See Medina Decl., paragraph 3.  The bulk buyer for 
Whole Foods, Brad Hirsch (“Hirsch”), also testified to the oral agreement between it and Dove.  
See Hirsch Decl., paragraphs 2, 3.   

 In Reply, Tradin argues that the parties’ “oral agreement” is barred by the parol evidence 
rule.  “The terms of a writing intended by the parties to be a final expression of their agreement 
cannot be contradicted by evidence of either a prior agreement or a contemporaneous oral 
agreement.”  See Singh v. Southland Stone, USA, Inc. (2010) 186 Cal.App.4th 338, 352.   

 As codified, the parol evidence rule provides that a written agreement “may not be 

contradicted by evidence of a prior agreement or of a contemporaneous oral agreement.”  

(Code of Civil Procedure § 1856(a) [emphasis added].)  It specifically provides, however, that a 

written agreement “may be explained or supplemented by evidence of consistent additional 

terms unless the writing is intended also as a complete and exclusive statement of the terms of 

the agreement.”  (Code of Civil Procedure, § 1856(b).)  The additional terms claimed by Dove 

appear to be “consistent additional terms,” not terms that contradict the contract.  Nor does the 
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contract contain any language, e.g., a typical integration clause, that would remove it from the 

ambit of the statute.  

WHETHER TRADIN PERFORMED ITS OBLIGATIONS UNDER THE CONTRACT 

 Tradin’s position is, that it performed its obligations under the contract and Dove 
breached its obligations by not purchasing the agreed upon amount of chia seeds over a one 
year period.  Tradin’s position is, that it performed its obligations under the contract and Dove 
breached its obligations by not purchasing the agreed upon amount of chia seeds over a one 
year period.  Tradin argues that Dove waived any allegation of “breach” by Tradin by buying 
more chia seeds in February, April, September and December 2014 and even in February 2015.  
Waiver “need not be an express statement; it may result when the injured party continues to 
perform, with knowledge of the other’s breach, and where he or she accepts further 
performance. . . after the breach.”  See 1 B.E. Witkin, Summary of California Law:  Contracts, 
Section 857 (10th ed. 2005); Gould v. Corinthian Colleges, Inc. (2011) 192 Cal.App.4th 1176, 
1179. 

 Dove’s version of events is that Tradin materially breached “the agreement” by not 
providing a 25 lb bag of chia seeds on the very first placement order in January 2014.  It is 
undisputed that Dove placed its first order on January 6, 2014.  See Declaration of Caeli Perrelli 
(“Perrelli Decl.”), paragraph 12; Medina Decl., paragraph 9.  It is undisputed that Tradin was not 
able to fill that order with a 25 lb bag of black organic chia seeds within 24 hours.  It is highly 
disputed whose fault it was that the 25 lb bag of chia seeds was not shipped right away from 
Oregon, where Tradin had a 25 pound bag and when, in fact, it arrived at Dove’s  Dreisbach 
facility.  See Perrelli Decl., paragraph 14 and Exhibit F; Burdge Decl., paragraphs 1, 2 and 
Exhibit A; Medina Decl., paragraph 9 and Exhibit C.  According to Defendant, this is a material 
breach of the “contract” – no delivery within 24 hours of a purchase order.  This breach was 
significant to the original terms of the contract because Dove then lost its contract with Whole 
Foods to fill chia bins at their Bay Area stores.  See Medina Decl., paragraphs 6, 8; Hirsch Decl., 
paragraphs 4, 5 and 6.   

 As to waiver, like breach, this is a factual question.  Was Dove accepting the breach of 
the “contract” by Tradin (which cost it its agreement with Whole Foods) by occasionally 
continuing to buy chia seeds from Tradin?  While Tradin takes the position that Dove only 
claimed “breach” after it was threatened with a lawsuit on the contract, Dove disagrees.  When 
Tradin asked Dove about its continued performance under the Sales Contract, Medina wrote to 
Rabbie as follows: 

  Hendrik, 

We do need to speak – one of the biggest reasons that we haven’t pulled more 
product from you is, that you didn’t deliver on time.  Perhaps you don’t 
remember, you dried us out of the product for the first month of the year (2014), 
when we were promised product as an even flow, per our contract.  Whole Foods 
sought another supplier to fill in the gaps.  Additionally, lots of product that we 
receive from you comes in damaged, costing us additional monies and 
destroying our margins. 

See Medina Decl., Exhibit B (page 2)  
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 Dove also denies that Tradin ever put the contract amount of chia seeds aside for Dove.  
So, when Tradin breached the contract in January, Dove knew that Tradin was not relying on 
Dove to purchase chia seeds it had set aside for it.  So, its occasional orders were filled just like 
any other vendors would be. Medina explained: 

Tradin did not actually have chia seeds available.  Tradin did not have the 
physical product of chia to sell. . . never had 48,075 pounds of chia seeds sitting 
anywhere to sell.  The way commodities work, the product does not exist, sitting 
around anywhere.  The product never sat in a warehouse with Tradin’s name on 
it.  If Tradin is asserting a loss, then Tradin failed to mitigate their damages in 
January 2014 and March 2015, Tradin knew that they were late for Dove and 
therefore lost the Whole Foods account to fill.   

See Medina Decl., paragraph 15.   

 All of these issues are entirely factual and not suitable for judgment as a matter of law.  

 As to the parties’ evidentiary objections, the evidentiary objections submitted by Dove in 
its Response to Plaintiff’s Separate Statement are in the incorrect format and will not be ruled 
upon.  See Cal. Rule of Court Rule 3.1354.  The evidentiary objections submitted by Plaintiff in 
Reply are in the correct format and are ruled upon as follows: 

DECLARATION OF ROBERT MEDINA  

 Medina Decl., paragraph 2, page 1, lines 21-22:  Overruled 

 Medina Decl., paragraph 2, page 1, line 25 to page 2, line 8:  Overruled 

 Medina Decl., paragraph 3, page 2, lines 9-22:  Overruled 

 Medina Decl., paragraph 4, page 3, lines 1-5:  Overruled 

 Medina Decl., paragraph 5, page 3, lines 6-9:  Overruled 

 Medina Decl., paragraph 11, page 4, lines 23-24:  Overruled 

 Medina Decl., paragraph 12, page 4, lines 27-28:  Overruled 

 Medina Decl., paragraph 13, page 5, lines 1-2:  Overruled 

 Medina Decl., paragraph 14, page 5, lines 3-5:  Overruled 

 Medina Decl., paragraph 15, page 5, lines 8-9:  Overruled 

 Medina Decl., paragraph 16, page 5, lines 14-18:  Sustained – foundation, personal 
knowledge 

 Medina Decl., paragraph 17, page 5, lines 19-21:  Overruled 

DECLARATION OF BRAD HIRSCH 

 Hirsch Decl., paragraph 4, lines 3-4:  Overruled 
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 Hirsch Decl., paragraph 6, page 2, lines 8-11:  Sustained – foundation, personal 
knowledge 

 

 

  

 2.  TIME:  9:00   CASE#: MSL17-00036 
CASE NAME: SANTANDER CONSUMER USA VS. WILLIAM LOVAN 
HEARING ON APPLICATION FOR WRIT OF POSSESSION  ( FILED 01-09-17 ) 
* TENTATIVE RULING: * 
 
Denied.  At this time, the Court has no proof of service satisfying Code of Civil Procedure 
section 512.030.  Because the other requirements for issuance of the writ are satisfied, the 
Court tentatively will grant the application if Plaintiff appears at the hearing with proper and 
timely proof of service. 

  

 3.  TIME: 10:00   CASE#: MSL16-01676 
CASE NAME: BANK OF AMERICA VS. CRISANTE NOSTRATIS 
COURT TRIAL - SHORT 1 HR. CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Tentative ruling procedure does not apply. 

  

 4.  TIME:  1:30   CASE#: MSD13-01648 
CASE NAME: KERI EVILSIZOR VS. JOSEPH SWEENEY 
FAMILY LAW COURT TRIAL ESTIMATED AT  3:00 HOURS. 
* TENTATIVE RULING: * 
 
Tentative ruling procedure does not apply. 

 

 


